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MILITARY CENSORSHIP AND FREEDOM OF THE 

PRESS. 

NEARLY a million of the very flower of our youth enlisted 
in the regular army or the National Guard as soon as 
official recognition had been given to- the fact that a relentless 
savage, drunk with lust of conquest, had selected this nation as 
one of the many victims to be chained to his car of victory. 
These men have either gone to France already or they are go- 
ing, as fast as ships to carry and convoy them can be assembled. 

The nation has reached out its strong arm and taken over 
half a million more of our young men, without asking their 
consent, and collected them in camps and cantonments and is 
there making them fit to follow and support the volunteers. 
More millions of young men will be needed and will be called 
and must go. Some will go willingly and some will go under 
compulsion; but, whether they are glad to go or whether they 
are coerced into going, they are our men; they go in our serv- 
ice ; the battles they will fight will be our battles ; the blood they 
will shed will be shed for us; the sufferings they endure will 
be endured for us; and those who die will die for our country. 

These men are entitled to know and see that they are not at- 
tacked in the rear. If they are not protected from such attack, 
as far as we who have to remain at home and who constitute or 
control the government can protect them, then those who have 
volunteered will inevitably come to regret that they so freely 
proffered their services and those who have been drafted will 
be justified in denouncing the draft. If, by any negligence or 
misdeeds here at home, the danger to which these men are nec- 
essarily exposed is to be increased; if the chances which they 
have of returning to their homes and families whole and alive 
are to be lessened by deliberate action here, then not only will 
draft resistance be excused but even mutiny might become pos- 
sible. 

In opening the special conference of delegates from bar as- 
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sociations, held at Saratoga Springs in September, 1917, Sena- 
tor Root said: 

"What is the effect of our entering upon the war? The ef- 
fect is that we have surrendered, and are obliged to sur- 
render, a great measure of that liberty which you and I 
have been asserting in court during all of our lives; power 
over property, power over person. This has to be vested 
in a military commander in order to carry on war success- 
fully." 1 

The President is commander-in-chief. It is the duty of the 
commander-in-chief to protect his forces. To accomplish this 
he may destroy property and sacrifice life. When the com- 
mander-in-chief detaches a force to fight a rear-guard action, 
which has no chance of any other success than, by the death of 
some or all of those detached, to save a greater number, he ex- 
ercises the power of life and death. Every order to advance 
or to fall back, to deploy or to charge, carries on its breath the 
very same power. Such is this power over property, person 
and life that is surrendered to the military authority in time of 
war. And it is of the very essence of all things which lie be- 
tween success and failure in war that this power should be re- 
posed where it can be exercised instantly, as the exigencies of 
the situation may develop the need. If it be necessary to de- 
bate, to consult, to obtain the consent of other minds, then the 
power does not exist at all. 

The patriotism of our people has been splendidly vindicated 
by lack of friction in the enforcement of the laws enacted to 
carry on the war. Almost every power which the commander- 
in-chief may need has been ungrudgingly conferred. Those 
who have been made subject to that power have acceded to the 
grant almost without a murmur. 

The press has asked for and obtained exemption from the 
power of legal restraint, the exercise of which has been author- 
ized over nearly all other callings. The press, through its in- 
fluence upon the lawmaking body, is compelling the nation to 
rely upon its promises that it will not harm our cause or give any 
aid or comfort to the enemy. 

1 3 A. B. A. Journal 584. 



180 VIRGINIA LAW REVIEW 

The press displayed class consciousness and a form of mega- 
lomania when it came to the question of submitting to regula- 
tion. It vehemently insisted not only that its patriotism could 
be trusted but also that its discrimination could be depended 
on at all times and under all circumstances. Its insistence, 
coupled with its power, coerced enough votes in the Congress 
to defeat all attempts to place any restriction upon, or to reg- 
ulate in any manner soever, what it should or should not pub- 
lish. The legislation proposed was so utterly insufficient as to 
be laughable, were the subject less serious than one affecting 
the sacrifice of life, the safety of our armies and the success 
of our cause. The press gave to the legislation proposed an 
odious name, "censorship." How far it was from this appears 
from the bill, as it was finally voted on in the Senate. It au- 
thorized the President: 

"In time of war * * * to prescribe and promulgate rules 
and regulations for the purpose of preventing the disclo- 
sure to the public, and thereby to the enemy, of informa- 
tion with respect to the movement, numbers, description 
and disposition of any of the armed forces of the United 
States in naval and military operations, or with respect to 
any works intended for the fortification or defense of any 
place." 

Could anything be more reasonable? Can any honest man, 
in or out of an editorial room, say that the purpose is not a 
proper one or that the limitation is unreasonable? 

The "Palladium" theory was recognized and exalted by a 
proviso to the effect that neither the act nor any regulation 
made thereunder should "limit or restrict, any discussion, com- 
ment or criticism of the acts or policies of the government or 
its representatives, or the publication of the same." 

The conference committee recommended, as a substitute, a 
clause prohibiting the publishing "wilfully" of information 
concerning the same matters mentioned in the language first 
quoted from the senate bill, but gave the President power to 
prescribe, by proclamation, what information of this character 
might be published. 

Clearly, there was, in neither of these proposals, censorship 
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nor any restriction of any freedom which is consistent with 
the public safety. If the power to take the very necessary steps 
to protect our land and naval forces from attack and possible 
destruction and our shores from invasion rests alone in the 
Congress, that body failed in its duty when it failed to enact 
adequate legislation on the subject. But the recommendation 
of the conference committee contained the following most ex- 
traordinary provision : 

"In any prosecution hereunder the jury trying the cause 
shall determine not only whether the defendant did wil- 
fully publish such information, but also whether such in- 
formation was of such character as to be useful to the en- 
emy." 

The press not only defeated these utterly inadequate pro- 
posals but it prevented any serious attempt to impose either 
needed censorship or rational restriction. It utterly refused to 
accept any limitation of its privileges; and as the press proved 
able to dictate to Congress — the power of censorship, which the 
situation of the country urgently demands and the failure to 
exercise which is bound to prolong the war and cause infinite 
loss in blood and treasure, is not included among the almost 
limitless "war powers" found in the laws passed at the extra 
session. 

We propose to show that the President is not dependent on 
the Congress for this power but that, as commander-in-chief, 
he has power to prevent and to suppress the publication of in- 
formation of the class mentioned and authority as well, to meet 
a situation of grave danger to which we shall call attention. 

One of the inhibitions proposed, was publication "with re- 
spect to the movement, numbers, description and disposition of 
any armed forces of the United States." Let us recur to an ad- 
venture, upon the result of which, probably, hinged the success 
of Washington's armies and the achievement of American in- 
dependence. Suppose that, on Christmas eve, 1776, a Philadel- 
phia newspaper had proposed to print, or had printed, Wash- 
ington's plans to attack the brutal Hessians at their wassail. 
Would not Washington have been justified in seizing the type, 
imprisoning the editor or taking whatever steps might have 
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been necessary to prevent "disclosure * * * to the enemy, 
of information with respect to the movement, numbers, de- 
scription or disposition" of the forces which he proposed to 
take across the icy waters of the Delaware? Every history of 
the Revoltuion recounts that, while in winter quarters at Mor- 
ristown, New Jersey, Washington fashioned logs of wood into 
the form of cannon and set effigies of men upon a hill, in or- 
der to deceive the enemy. Suppose that a newspaper, within 
Washington's lines, had attempted to publish these facts. 
Would not history have justified administration of the same 
stern and deserved justice, which Andre received, to the one 
who would "disclose * * * to the enemy" this informa- 
tion? 

Fortunately, so far, the disclosures of information such as 
that mentioned in the quoted extract from the proposed Act 
cannot be charged against the press. This fact does not miti- 
gate in the slightest degree against the proposition that the 
power necessarily exists somewhere to prevent such a disclosure 
should it be threatened or undertaken. 

There are probably in this country a million traitors and alien 
enemies who have the disposition to destroy our military and 
naval forces and defeat us in this war. Many people insist that 
the number is at least one hundred per cent, higher. We do not 
know. We only know that there are many, too many, and that 
no country has ever staggered into war cursed with so many. 
We include among traitors all those naturalized members of the 
races with which we are at war and their descendants who either 
actually conspire, or secretly hope, for the triumph of our ene- 
mies, the draft resisters and other slackers, and all those pacifists 
who strive to bring about a peace which will spell victory for 
the malevolent forces of autocracy. The November elections 
show that, probably, something near the number of the above 
estimate could be found within the municipal limits of greater 
New York. 

That it should be permitted to publish and circulate in this 
country public journals in enemy language is a fact so amazing 
that future historians will, if we are victorious (on this subject 
we only use the subjunctive when discussing conduct calculated 
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to contribute to our defeat), attribute to us an amazing and 
miscalculated magnanimity ; and if we be defeated, folly as su- 
preme as if we were to let the making of our munitions to the 
same alien enemies. 

The New York Times of August first, 1917, published a 
translation of an article in the morning edition of the New York 
Staats-Zeitung of the previous day, by Bernard H. Ridder, 
American born, German descended. We quote : 

"Great Britain has accomplished practically all of her war 
aims and Russia has long been ready for peace. The only 
obstacle to an early opening of negotiations between the 
belligerents is apparently the Latin bloc, composed of 
France, Italy and Rumania. The balance is held by the 
United States. And the fact that the British censor passed 
the chancellor's remarks, suggests that it is not impossible 
that even Great Britain would welcome our good offices in 
weaning her ambitious allies from a program which is not 
only contrary to her own professed policies, but destined 
to prolong the war to uncertain length and to certain dis- 
aster to all. 

"We have the keeping of France in the hollow of our hand 
and it would take but a slight movement of the wrist to 
convince our friends of the Latin bloc that we cannot see 
the world ever safe for democracy so long as greed and lust 
for conquest prevail in it." 

The subtle and insidious treason of these sentences could 
only emanate from a German mind. The writer of them learned 
his lesson at a German university. The introduction of the 
"Latin bloc," is intended to fan into flame smoldering embers 
of old-time race hatred and even religious prejudice; and, no- 
tice, the program of this "Latin bloc" is "destined to prolong 
the war to uncertain length and to certain disaster to all." That 
is, disaster to us as well as to those who fight on our side. 
Here is excellent ammunition for the German propagandist; 
here is encouragement and hope for all those who engaged in 
criminal destruction of property in this country, both before 
we declared war and since. 

The New York Times of the same date contains a transla- 
tion from the New Yorker Herold, breathing the same subtle 
treason and disloyalty and hope for, and faith in, German sue- 
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cess and sneering contempt as to what ought to be "understood 
by the word 'free' — so uncertain and hazy are the things that 
can hide behind it." 

The New York Tribune of September 1 contains an article 
from the same New York Staats-Zeitung of August 30th: 

"The war has made us familiar with the use of a new foreign 
word 'camouflage/ which means the same as 'faking" * * . 
They have now issued a call for enlistment of enterpris- 
ing, sharp fellows who, by means of every kind of artifice, 
imitations, masks, etc. — camouflage, faking — might deceive 
the German field grays. Hie Rhodus, Theodore! At last 
there is the opportunity of leading toward Berlin a divi- 
sion of good, clever fakers." 

The purpose of this article is apparent without mention. 
American professions, as to the reasons why, and purposes for 
which, this nation entered the war against Germany are ''cam- 
ouflage" and those who proclaim them are faking and it is 
fakers, by divisions, who are to be led against Berlin. 

The New York Tribune, of September 4, contains a transla- 
tion of an article from the New Yorker Volksseitung, of the 
day before, which is the plainest sort of treason: 

"No, to-day's Labor Day can, in times like these, only be a 
day of protest. A protest against our participation in the 
war; a protest against the further butchery of millions of 
innocent men; a protest against the taking away and muti- 
lating of our liberties; a protest against the shameless en- 
richment of the capitalists at the expense of the whole 
population; a protest against the bold suppression of all 
strivings for peace. 

"Let us show the ruling class that it cannot oppress us with- 
out meeting with resistance; that we are not willing to 
permit being exploited under the pretext of patriotism; 
that the servile renegades cannot boast they are indorsed 
by the working class." 

The Staats-Zeitung, of the same day, according to the same 
authority, had this to say: 

"Bethmann-Hollweg has paid an unexpected honor to ex- 
Ambassador Gerard; he has taken him seriously." 
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From day to day, and every day since the beginning of the 
war, odious treason has been printed in enemy language and 
spread broadcast through the nation. Thus, alien enemies, and 
alien-blooded smypathizers with them, have been able to coor- 
dinate opinion and to support and encourage each other with 
each other's treason, and keep up a methodical and well-di- 
rected fire against the patriotic sentiment of the country. The 
evil influence of this propaganda is not confined to those who 
read and speak the enemy tongue. Every day the agents of 
this propaganda are engaged in spreading the poison, among 
the millions who speak tongues other than our own or that of 
the enemy, and even among English-speaking people. 

It needs no argument to demonstrate the evil effect and in- 
sidious influence of these publications. And they are not con- 
fined to the metropolis of the country: the treason-printing 
presses are running in every considerable city and in many 
lesser places. 

Is anyone so reckless as to deny, that the propagation of such 
sentiments, tends to weaken the morale of our forces, both at 
home and abroad, and thus to prolong the war and so to in- 
crease the loss of men and money which war entails? If such 
be the effect, can the power of the commander-in-chief to pro- 
tect his forces against this form of treason be any more doubt- 
ful than his power to protect them against any other form of 
danger? He certainly is not limited to defending against those 
who come with banners flying and cannon roaring. He may 
execute the spy, the poisoner of food, the fouler of the water 
supply, the tapper of wires, the sender of communications to 
the enemy. If he should find a man circulating among his 
troops, spreading treason, as the Germans did among the 
Russian and the Italian troops, would he not mete out swift 
death to the intruder? 

Is he who prints his message of treason immune from pun- 
ishment while he who whispers it in the ear swings at rope's 
end or has a visit with the firing squad in the gray-dawn of 
the morning? 

It is plain that, whatever may be the power of the command- 
er-in-chief in time of war with respect to the press generally, 
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there can be no doubt of his right and power to prevent the 
printing and circulation of things published in enemy language, 
that language being different from our own. Such publications 
furnish a means and method of communication by enemies at 
home with each other and with enemies abroad, too easy to be 
safe. To deny the power is to deny the right of the command- 
er-in-chief to protect his armies against a danger as obvious as 
would be the danger of allowing enemies to organize and drill 
and accumulate arms and ammunition behind the lines. When 
we consider the facilities of communication which this country 
enjoys, the general standard of education which prevails among 
our troops and among the people, the ease and freedom with 
which members of our forces go about and communicate with 
the civilian population and the impossibility of preventing pub- 
lished treason, in whatsoever language it may be printed, from 
reaching the eyes and ears of the troops, we cannot help con- 
cluding that it is as dangerous to allow the enemy to carry on 
seditious and treasonable propaganda, under the guise and pro- 
tection and in the name of freedom of the press, as it would 
be to allow the same treason and sedition to be preached by 
enemy agents in the cantonments. 

General Jackson had the correct idea of the powers which a 
state of war necessarily confers upon a military commander. 
It was under this power that he arrested Louallier, and it was 
by virtue of this power that he refused to recognize the writ 
of habeas corpus issued by Judge Hall. The Congress of the 
United States gave official sanction to General Jackson's acts, 
when it returned, with interest, the fine which General Jackson 
had to pay, not because he recognized Judge Hall's right, to im- 
pose it, but because, the war being over, he desired to show by 
his submission, in time of peace, to an unrighteous judgment 
of the court, that his original refusal to obey the court's man- 
date was not personal. 

In reference to the resolution refunding the fine John Quincy 
Adams said : 

"You are going to refund the money, with interest ; * * * 
because the imposition of the fine was unjust. Because 
General Jackson was acting under the laws of war and the 
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moment you place a military commander in a district which 
is the theatre of war, the laws of war apply to that dis- 
trict." 
"I might furnish a thousand proofs to show that the pre- 
tensions of gentlemen to the sanctity of their municipal 
institutions, under a state of actual invasion and of actual 
war, whether servile, civil, or foreign, is wholly unfounded, 
and that the laws of war do, in all such cases, take the pre- 
cedence." 

Adams argued, in this connection, that, in time of war, "not 
only the President of the United States, but the commander of 
the army has power to order the universal emancipation of the 
slaves." In this connection he said: "I lay this down as the 
law of nations. I say the military authority takes, for the 
time, the place of all municipal institutions * * *." This he 
declared to be "a principle * * * of which I have no more 
doubt than that you, sir, occupy that chair." 

On January 1, 1863, Abraham Lincoln, President of the 
United States and commander-in-chief of the armies, exer- 
cised this power as a war power. 

Both the right and the power of the President to do this was 
affirmed by the Supreme Court, in Texas v. White. 2 In the 
same case the right, power and authority of the President, act- 
ing in the same capacity, to set up a government for a state which 
had been in rebellion and to assemble a convention to amend 
its constitution and renew its faith to the Union was recognized. 

In view of the powers which were exercised by the President, 
as commander-in-chief, during the Civil War, it seems more 
than preposterous, it seems puerile, to claim that he lacks the 
power which we assert for him, in this article. 

Some question may be made, as to where the theatre of war 
is. We are at war, officially, with a country which, for three 
years, has given a bloody demonstration of the fact that it is the 
greatest military power of the world; not only of the world 
to-day, but the greatest that the world has ever known. Ac- 
tually, we are at war with this power and three other govern- 
ments, the combined resources of which have been sufficient to 

' 7 Wall. 700 (1868). 
—3 
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overrun the whole of a number of small nations and great 
portions of three of the largest and strongest nations of Europe, 
notwithstanding that there have been arrayed against them four 
of the great powers of the world and a number of lesser states. 
It is conceded that if the armies and navies of Europe, which 
now interpose between us and the Central powers, were to be 
defeated or withdrawn, our coasts could be invaded and our 
country overrun. Is the theatre of war, then, merely the strip 
of ground which, from time to time, may be occupied by the 
forces engaged in actual fighting with the enemy? If not, 
where shall the line be drawn and who shall draw it? 

It seems very regrettable that the Congress, which met the 
situation into which we have been forced, with splendid pa- 
triotism, as a whole, yielded to the cajolery of the enemy press 
and the pacifist portion of our own press. Instead of meeting the 
situation, at least with respect to enemy language publications, 
it passed only the weak and insufficient section 19 of the Trad- 
ing with the Enemy Act. This section applies to publications 
in all ioreign languages. Our active allies in this war comprise 
nations which speak and print in probably more than a score of 
foreign languages and, shameful as it seems, these, our allies, 
are placed in the same category as the enemy; but, enemy or 
friend, they may print or publish as they will, provided only 
that, as to matter "respecting the government * * * or any 
nation, engaged in the present war, its policies, international 
relations, the state or conduct of the war or any matter relat- 
ing thereto," there shall be filed with the Postmaster, at the 
place of publication, a translation in the English language of 
the article containing such matter, verified by affidavit. Truly, 
the mountain labored and brought forth a mouse. We are 
happy to be able to state that the Senator, who proposed this 
section does not consider the Act sufficient to meet the exigen- 
cies or the dangers which we have pointed out; but he could 
get no more. 

We have not undertaken to fortify our position by the cita- 
tion of authority. The necessity for the exercise of this power 
may, in a given case, become so imperious that no process of 
reasoning and no citation of judicial precedent can add weight 
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to the argument made by the facts. If authorities are desired, 
the address of ex-Justice Charles E. Hughes, "War Powers 
Under the Constitution," presented at the meeting of the Amer- 
ican Bar Association at Saratoga Springs, New York, Septem- 
ber 5, 1917, and an address by the Honorable Thomas J. Walsh, 
United States Senator from Montana, entitled "War Powers 
of the President," delivered before the North Carolina Bar 
Association, July 4, 1917, 3 contain citations of authority which 
amply support the existence of the power and the right to ex- 
ercise it. 

Those who attempt to buttress their denial of this power by 
a reference to the Constituion are forever answered and si- 
lenced by this sentence from the address of Governor Hughes : 
"The framers of the Constitution did not contrive an imposing 
spectacle of impotency." 

T. J. O'Donnell. 
Ex-President, Colorado Bar Association, 
Denver, Colo. 

8 Case and Comment, Sept., 1917, p. 279. 



